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SCC emergency arbitrator’s award upheld by Ukrainian Supreme Court 

 
13/07/2016 
 

Arbitration analysis: Anastasiya Grenyuk, counsel at Arbitrade in Kiev, explores the recognition by the Supreme 
Court of Ukraine of an award issued by an emergency arbitrator. 
 

Background 

The Stockholm Chamber of Commerce (SCC) Arbitration Institute has reported that an award issued by an emergency 
arbitrator in January 2015 has been recognised by the Supreme Court of Ukraine in a judgment dated 24 February 2016. 
 

What is the procedural history of the case? 

The case in the Ukrainian courts concerned the enforcement in Ukraine of a decision of an emergency arbitrator in 
proceedings under the SCC Rules.  

The arbitration case arose out of an investment dispute between a foreign investor and Ukraine under the Energy Charter 
Treaty. The claimants in the case were JKX Oil & Gas plc, Poltava Gas BV and JV Poltava Petroleum Company.  

The interim measures ordered by the emergency arbitrator involved a prohibition for Ukraine to impose royalties for gas 
extraction upon one of the claimant companies, JV Poltava, above 28%—ie the rate that was foreseen by the Tax Code 
before 31 July 2014. The claimants applied to the Pechersk District Court of Kyiv for recognition and enforcement of that 
decision of the emergency arbitrator in Ukraine.   

The Pechersk District Court of Kyiv (the court of first instance) granted the application and allowed compulsory execution 
of the decision on interim measures in Ukraine on 8 June 2015. That decision was appealed by the Ministry of Justice of 
Ukraine. On 22 June 2015, the Kyiv City Court of Appeal initiated the appeal proceedings, and on 17 September 2015 the 
appeal of the Ministry of Justice was granted.  

The appeal court cancelled the resolution of the court of first instance, and denied the enforcement of the arbitral decision 
on interim measures. The court considered that the decision of the emergency arbitrator was contrary to public policy of 
Ukraine, because it would amount to a decrease of royalties for gas extraction from 55% to 28%, while according to the 
legislation of Ukraine, taxation rates may be established exclusively by the Tax Code of Ukraine. The resulting losses to 
the state budget of Ukraine were also taken into account by the court in concluding that the decision was contrary to 
public policy.  

The claimants appealed the above decision to the cassation court—the Higher Specialized Court of Ukraine for Civil and 
Criminal Cases (HSC). The proceedings at the Higher Specialized Court were initiated on 2 November 2015, and on 24 
February 2016 a decision was issued, according to which the case was remitted to the appeal court to be considered 
anew.  

Accordingly, the appeal of the Ministry of Justice against the first instance court decision allowing enforcement was 
reconsidered by the Kyiv City Court of Appeal, and on 17 May 2016 the appeal court upheld the first instance court 
decision.  
 

What was the basis for the HSC's decision? 

The HSC considered that the Kyiv City Court of Appeal did not duly analyse the issue of whether the emergency 
arbitrator’s decision changed the taxation system in Ukraine and whether it indeed sought to replace the provisions of the 
Tax Code of Ukraine. Also, the HSC pointed out that the decision of the emergency arbitrator did not change the rights 
and duties of the parties to the dispute, but temporarily obliged Ukraine to refrain from imposing royalties at a rate above 
28%, which prohibition would remain in force from the date of the emergency arbitrator’s decision to the date of the 
decision of the main composition of the tribunal on interim measures once the tribunal was constituted. In the opinion of 
the HSC, the appeal court also failed to take this into account. 
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Accordingly, the HSC cancelled the initial appeal court decision denying enforcement, and remitted the case to the Kyiv 
City Court of Appeal. 
 

What was the Court of Appeal's decision when the case was remitted to it by the HSC? 

Since the case was remitted for further consideration by the appeal court, a further decision of the Kyiv City Court of 
Appeal was necessary in order to resolve the issue of enforcement. The Court of Appeal issued its decision on 17 May 
2016. 

In that decision, the Kyiv City Court of Appeal agreed with the initial conclusion of the court of first instance that there were 
no grounds for denying recognition and enforcement, and that all requirements for the notification of the respondent in the 
arbitration case were complied with. In relation to the argument that the decision on interim measures was contrary to 
public policy of Ukraine, this time the court disagreed. In its opinion, the emergency arbitrator’s decision did not affect the 
overall system of taxation of Ukraine or the general rates and procedure for collection of royalties for gas extraction in the 
territory of Ukraine. 

In line with the reasoning of the HSC, the appeal court stressed that what is to be understood under the notion of public 
policy are the general principles and foundations of the legal order of the country, such as its independence, territorial 
integrity, constitutional rights and freedoms etc. The court concluded that the Ministry of Justice failed to prove that the 
decision on interim measures was contrary to public policy. 
 

Can future emergency arbitrator awards in other cases be expected to be enforced more 
quickly as a result of this decision? 

Ukraine being a civil law country, there is no doctrine of precedent as such and the decisions of a cassation court are not 
binding on lower courts. However, such decisions have high persuasive power since they indicate the approach which will 
be taken by the higher courts if the decision is appealed. Accordingly, the positive decision of the HSC will certainly be of 
assistance for future applicants for the enforcement of emergency arbitrators’ awards.  

However, it should be noted that the courts in this case did not consider the issue of whether arbitral decisions on interim 
measures were enforceable, and it was not expressly raised by the Ministry of Justice as a defence. Rather, the 
discussion in the national courts revolved around the issue of public policy. Although the temporary nature of the decision 
is discussed in the court resolutions, this issue is not assessed in terms of its impact on enforceability.  

Therefore, if in the future a respondent in a similar case expressly raises the issue of enforceability of decisions on interim 
measures in order to defend an application for enforcement, it is unclear to what extent this decision of the HSC will be of 
assistance.   
 

Does the decision confirm a pro-arbitration policy in Ukraine? 

The decision does confirm a pro-arbitration approach of the Ukrainian courts. In particular, it confirms the restrictive 
approach to the interpretation of public policy as a ground for denying enforcement of arbitral awards. 

Unfortunately, the approach of the courts to the issue of enforceability of interim measures granted by arbitral tribunals 
remains somewhat blurred, since the nature of the arbitral decision was analysed by the courts in the context of public 
policy, but not as a separate ground for denying enforcement. Thus, it remains to be seen how the approach of the 
Ukrainian courts will evolve in similar cases in the future, but the existence of a positive decision of the HSC in this context 
will certainly have a positive impact on the approach of the courts to future applications for enforcement.   

Interviewed by Duncan Wood. 

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor
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